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This chapter 12 case cane before the court on May 13, 1997,
for a hearing on confirmation of the debtors’ proposed second
plan of reorganization and the objections thereto filed by C.
Kenneth Still, the chapter 12 trustee (the *“Trustee”),
Associ ates Financial Services Conpany, Inc. (“Associates”), and
Consuner Credit Union (“Consuner”).! For the reasons set forth
bel ow, the objections of Consuner will be sustained in their
entirety, and the objections of Associates and the Trustee w ||
be overruled except wth respect to their objection as to
feasibility over the long-termof the plan. Confirmation of the
debtors’ proposed second plan of reorganization will be denied.

This is a core proceeding. See 28 U S.C. 8 157(b)(2)(L).

!jections to confirmation were also filed by Superior
Fi nanci al Services (“Superior”) and an individual claimnt, GT.
Bacon, who appeared pro se. At the beginning of the
confirmation hearing, counsel for Superior and the debtors
announced that Superior’s objection had been resolved and the
debtors would be anmending their plan to reflect the parties’
agreenent. M. Bacon did not appear at the confirmation hearing
to pursue his objection and, accordingly, his objection to
confirmation wll be overruled. The court notes that M.
Bacon’ s obj ection nay have been resolved in part by the debtors’
proposed second plan. The basis of M. Bacon’s objection was
that he was owed $2,022.50 rather than $1,500.00 as schedul ed by
the debtors. Furthernore, he asserted that the debtors’ plan
was not feasible. After the filing of the objection, the
debtors filed their second plan of reorganization which proposed
to pay M. Bacon the sum of $2,022.50 plus 6% interest.
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l.

The petition initiating this chapter 12 case was filed on
Novenber 4, 1996. The debtors, Robert and Callie Howard, |ive
on and operate a 79 acre dairy and tobacco farm | ocated outside
of Jonesborough, Tennessee. Living on the farmwth the debtors
are their two adult sons, Donald and Robert Howard, ages 23 and
29 respectively, both of whom work on the farm full tine. The
debtors purchased the farm from M. Howard’s nother in 1987 for
a purchase price of $35,000.00 when she noved to a nursing hone,
al though the debtors had lived on and worked the farm for a
significant period of tine before then and the farm had been in
the famly for over 50 years.

The purchase of the farm was the beginning of the debtors’
financial troubles. The debtors borrowed the $35,000.00 from a
| ocal bank and continued to borrow additional suns to support
M. Howard' s nother in the nursing hone. In April 1990, Ms.
Howard was forced to take early retirenent from her job at
Sprint United Tel ephone where she had worked for 30 years. Ms.
Howard’s inconme was reduced from in excess of $28,000.00 per
year to a nonthly pension of $321.00. Ms. Howard did not
obtain new enploynent until three years |ater when she began
wor ki ng 30-35 hours a week at Maytag for $4.95 an hour.

In order to repay their bank |oans, the debtors borrowed



$70, 000.00 from Associates in 1990, giving Associates a first
deed of trust on the farm as security for the debt. In 1992
the debtors sold a right of way on their farm for $30,000.00 to
the [ocal power conpany. According to M. Howard, Associates
demanded $15, 000. 00 of the proceeds and then refinanced the debt
to account for the lunp sum paynent. After a |oan fee charge of
$10,504.56, a credit life insurance premum of $8,030.00, and
appraisal and title examnation fees, the debtors were deeper in
debt notwi thstanding their |lunp sum paynent. The new prom ssory
note was in the principal anmpbunt of $115,550. 25.?

The debtors’ |osses continued to nount. In 1993, the
debtors’ tobacco crop was severely damaged by a hail and w nd
storm and the insurance conpany refused conpensation, resulting
in a loss of over $25,000.00. In 1994, a severe sumer drought
destroyed the debtors’ entire tobacco crop, and in August of
that year, a wind storm blew down their barn, which in M.
Howard's opinion, resulted in the death of 30 head of cattle
from weat her exposure in the followng winter. MIk prices also

declined during this period of tine. By the end of 1995, the

2l ncl uded within the principal anmount of the prom ssory note
was new noney of $5,906.00 provided to the debtors and $707.12

paid to the Wshington County Tax Assessor. The note also
i ndi cated that $84,821.01 and $4,737.47 of the |oan amount were
used to repay the debtors’ previous accounts. Presumably, the

debtors had borrowed other suns after the initial $70,000.00
| oan.



debtors were behind in their paynents to Associates and their
other creditors including Johnson Cty Chem cal Conpany which
had levied on their 1995 tobacco sale proceeds. Di sheart ened,
the debtors virtually ceased farmng in 1996; they planted only
one and one-half acres of tobacco and let their dairy cows go
dry.

Because of the debtors’ default in their paynents,
Associates initiated foreclosure proceedings on the farm
scheduling a sale for June 1996. The debtors consulted various
attorneys for guidance and on June 6, 1996, comenced their
first chapter 12 case.® This case was dism ssed on Cctober 15,
1996, after the debtors failed to propose a plan of
reorgani zation within 90 days as required by 11 U S C 8§ 1221
When Associ at es subsequent |y reconmenced forecl osure
proceedi ngs, the debtors retained counsel and filed the present
chapter 12 case on Novenber 4, 1996. Associates and the Trustee
i mredi ately noved jointly to dism ss the case, asserting |ack of
good faith, an inability to reorganize, a prohibition on filing
under |1 U S C. 8§ 109(g)(1), and chapter 12 ineligibility
because the debtors were allegedly not famly farners wth

regul ar annual incone. After a full wevidentiary hearing on

Thi s bankruptcy petition was filed by the debtors pro se
although an attorney consulted by them helped prepare the
petition and acconpanyi ng schedul es and st atenent.
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February 18, 1997, the joint notion was denied in all respects.

The debtors’ proposed second* plan of reorganization was
filed on April 15, 1997. The plan divides the clainms of
creditors into eight classes. Cass One consists of all allowed
expenses of admnistration, including up to $8,000.00 of
postpetition credit for planting supplies, which are to be paid
out of the proceeds from this year’s tobacco crop. Class Two
has only one claim that of the |ocal property taxing authority.
The debtors’ real property taxes for 1992-1996 plus 6% interest
wll be paid in five annual installnments comencing January
1998.

Class Three is Associates’ claim in the anount of
$118,954. 33° secured by a lien on the debtors’ real property,
which in the debtors’ estimation is worth $300,000.00. The

debtors assert that they have clains against Associates which

they will seek to offset against Associates’ claim Any sum
remaining owed will be paid with 9% interest in twenty equal
annual installnments beginning January 1998. If no offset is

“ln response to objections to confirmation filed by
Associ ates, the Trustee, Consuner, Superior and G T. Bacon, the
debtors withdrew their first plan of reorganization conceding
that it did not neet certain confirmation requirenents.

*This is the anmount clained in the proof of claimfiled by
Associ ates on January 2, 1997. After the confirmation hearing,
Associ ates anmended its claim to $123,360.58 to include
addi tional attorney fees.



perm tted, annual paynments of $12,847.07 will be necessary to
pay the claimin full with interest.

Class Four is the claim of Consuner in the anount of
$39, 653.12 which is secured by a lien on the debtors’ cattle and
vari ous pieces of equipnment owned by the debtors, all of which
are valued collectively by the debtors at $37,600.00. The
debtors propose to pay Consunmer in full with 9% interest in a
conbination of nonthly and annual paynents over the next ten
years. Monthly payments will be $150.00 per nmonth in 1997
begi nning in June 1997, $200.00 a nonth in 1998 and $250.00 per
nonth thereafter. Annual installnents will comence in January
1998 when 5% of +the original principal plus interest of
$4,502.00 will be paid; thereafter, annual paynents of 10% of
the principal will be nmade each year through January 2007.

Cl ass Five, as presently proposed, conprises two clains held
by Superior Financial Services: one in the anmount of $6,142.15
secured by a lien on various personalty worth $3,780.00 and the
second in the amount of $5,229.66 secured by two trucks and a
trailer valued collectively at $5,200.00. Both the secured
portion of the first claim and the entire second claimwll be
paid in full plus 9% interest in five equal annual installnents

starting in January 1998. The unsecured portion of the first



claimw |l be paid with the unsecured debts in Cl ass Seven.®

Class Six is the claim of United Southeast Federal Credit
Union in the anobunt of $3,396.00 secured by the debtors’ 1988
Chevrol et Corsica valued at $2,500.00. The secured val ue plus
9% interest will be paid in 48 nonthly paynents of $62.23
comrenci ng June 1997, with the unsecured portion of the claim
paid in accordance with the provision for unsecured debts in
Cl ass Seven.

Al'l oned unsecured debts, estimated at $24,686.00, conprise
Class Seven and wll be paid in full plus 6% interest in five
annual installnments with 10% of the debt to be paid in January
1998, 15% in January 1999, 20% in January 2000, 25% in January
2001, and 30%in January 2002.

Associ ates, the Trustee, and Consunmer have all filed
objections to this proposed second plan. Associates objects to
the 9% interest rate the debtors have offered, maintaining that

it is entitled to its contract rate of interest of 14.05% Both

®The proposed treatnent of Superior’s clains set forth in
the body of this opinion is that contained in the second plan of
reorgani zation, rather than the conprom se reached by the
debtors and Superior in resolving Superior’s objection to
confirmation. Under the agreenment announced by the parties,
Superior will be paid as a fully secured creditor plus 12%
interest in annual installnents. Because the effect of this
change on the overall nmathematics of the debtors’ second
proposed plan was not presented, the court wll consider the
present plan as filed for purposes of this opinion.
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Associ ates and the Trustee contend that the debtors’ plan is not
feasi bl e and Consuner objects to the low nonthly paynment it wll
receive, noting that the debtors will be funding their plan to
a great extent wth nonies derived from the wuse of its
collateral, the cattle and farm ng equipnent. The court wll

address each of these objections in turn.

1.

As stated above, Associates holds a first deed of trust
securing the real property on which the debtors reside and farm
Associ ates is undeniably oversecured. According to its nost
recent proof of claim Associates is owed $123,360.58 and the
debtors have valued its collateral at $300,000.00, a valuation
whi ch has not been disputed. Associ ates contends that it is
entitled to its contract rate of interest of 14.05% It
concedes, however, that if the court were to find that it is
only entitled to the current market rate of interest, the 9%
rate proposed by the debtors neets that requirenent.

In support of its argunent that the debtors can not

“cranmdown”” its interest rate, Associates cites the Sixth Circuit

I'n In re Young, 199 B.R 643 n.1 (Bankr. E.D. Tenn. 1996),

this court cited US. v. Arnold (In re Arnold), 878 F.2d 925,

928 (6th Gr. 1989), reh’'g denied (1989), for the proposition

that the forced “wite down” of an undersecured claim to the
(continued. . .)



Court of Appeals cases of U S v. Arnold, 878 F.2d 925 (6th Gr.
1989), reh’ g denied (1989), Cardinal Federal Saving & Loan Ass’'n
v. Colegrove (In re Colegrove), 771 F.2d 119 (6th GCir. 1985),
and Menphis Bank & Trust Co. v. Wiitman, 692 F.2d 427 (6th Gr.
1982). In Menphis Bank & Trust, the first of these cases, the
court held that when a creditor is forced to wite down its
secured claim to the value of its collateral in a chapter 13
plan, the creditor is entitled to the current market rate of
i nterest because it is in effect making a new |l oan to the debtor
in the amount of the current value of the collateral. Id. at
431.

In In re Colegrove, the court held that a debtor nust pay
interest on a nortgage arrearage when curing a nortgage default

through a chapter 13 plan.® “A contrary concl usion would prevent

'(...continued)
value of its collateral under 11 U S. C 88 1325(a)(5)(B) and
506(a) is sonetines referred to as a “crandown.” The term
“cramdown” is not limted to a wite down of an undersecured
debt, but includes all occasions where a reorganization plan is
forced on an wunwilling secured creditor wunder 11 U S. C
88 1129(b)(2)(A), 1225(a)(5)(B), or 1325(a)(5)(B).

8The Sixth Circuit in Colegrove and later the U S. Suprene
Court in Rake v. Wade, 508 U S. 464, 113 S. C. 2187 (1993),
held that interest mnmust be paid on nortgage arrearages even if
not required by the underlying contract or prohibited by state
| aw. These rulings were overruled prospectively by the
enactnment of 11 U S.C. 8§ 1322(e) on Cctober 22, 1994, which
provides that with respect to nortgages entered into after the
(continued. . .)

10



the creditor fromrealizing the full present value of the anmount
owed,” stated the court. 1In re Colegrove, 771 F.2d at 121. The
Col egrove court concluded that the appropriate rate of interest
was the prevailing market rate with the contract rate as an
upper limt. 1d. at 123.

In Arnold, the Sixth Circuit held that an undersecured
creditor forced to wite down its claim to the value of its
collateral in a chapter 12 plan was entitled to a current market
rate of interest, even if this rate exceeds the underlying
contract rate. Arnold, 878 F.2d at 930. Associ ates asserts
that while none of these three cases are precisely on point,?®

their collective reasoning support the proposition that in a

8. ..conti nued)
enactment date, the only interest that nust be paid to cure a
plan default is that which is permtted by both the contract and
appl i cabl e nonbankruptcy |[|aw. See 8 ColLler ON BankrupTCY
1322.09[4] (15th ed. rev. 1997).

°Both Menphis Bank & Trust and Arnold involved the
appropriate rate of interest for an undersecured creditor forced
to wite down its claim to the value of its collateral in a
reorgani zati on plan. Al though In re Colegrove concerned an
oversecured creditor, as in the instant case, the precise issue
before the court was whether a chapter 13 plan nust provide for
the paynent of interest on a nortgage arrearage and if so, at
what rate. Furthernore, the nortgage holder in Colegrove was
protected by 11 U.S.C. 8§ 1322(b)(2) which prohibits nodification
of a debt secured solely by the debtor’s principal residence.
See Arnold, 878 F.2d at 929 n.3. There is no provision in
chapter 12 providing simlar protection.
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chapter 12 or 13 case, the interest rate of a fully secured
creditor can not be cramed down because to do so would
i mproperly deprive it of the full benefit of its contractua
agr eenent .

Resolution of this issue requires a discussion of the
interplay of two Bankruptcy Code provisions, 11 U S C 8§
1225(a)(5) and 506(b). Section 1225(a) sets forth the
requirements for confirmation of a chapter 12 plan, wth the
treatment of secured clains being governed by subsection
(a)(5).1 Under this subsection, the proposed plan can be

confirned if one of three conditions is satisfied: the creditor

'Nunerous courts, including the Sixth Circuit Court of
Appeal s, have uniformy noted that because 11 U S.C
88 1225(a)(5) and 1325(a)(5) are wvirtually identical, they
should be simlarly construed. See 8 CaLleErR ON BankrupTCY
1225.03[4][c] n.23 (15th ed. rev. 1997); Arnold, 878 F.2d at
928.

1111 U. S.C. § 1225(a)(5) states:
(a) Except as provided in subsection (b), the court
shall confirma plan if—

(5) with respect to each allowed secured cl aim

provi ded for by the plan—

(A) the hol der of such claimhas accepted the plan;
(B)(i) the plan provides that the hol der of such claim
retain the lien securing such claim and

(ii) the value, as of the effective date of the plan
of property to be distributed under the plan on
account of such claim is not |less than the allowed
amount of such claim or

(C© the debtor surrenders the property securing such
claimto such hol der;

12



accepts the plan, the debtor surrenders the property securing
the claimto the creditor, or the debtor invokes the so-called
“crandown” power. See Associates Comercial Corporation v.

Rash, ___ U.S. , S, .. __, 65 USLW 4451, 1997 W

321231 at *2 (1997). The crandown option permts the debtor to
keep the collateral over the objection of the creditor as |ong
as the creditor retains the lien securing its claimand is paid
the anmpbunt of its allowed secured claimas of the effective date
of the plan. Id. Since typically, as in the present case, the
pl an does not provide for paynent of this amount in a lunp sum
at confirmation but rather in deferred installnents over the
life of the plan, the stream of future paynents nust be
di scounted to present value to insure that the creditor is not
receiving less than the allowed amount of its secured claim
See In re Young, 199 B.R at 648. As the Sixth Crcuit noted in
Arnol d:

[We held in Menphis Bank that as this anmobunt will not

be paid imediately, interest should be assessed on
the amount which the debtor will repay to conpensate
the creditor for the use of his or her noney. e

explained “[s]ection 1325(a)(5)(B) seens to require
the Bankruptcy Court to assess interest on the secured
claim for the present value of the collateral (if it
is not paid imediately) in order not to dilute the
val ue of that claimthrough delay in paynent.”

Arnold, 878 F.2d at 928 (quoting Menphis Bank & Trust, 692 F.2d

at 429). Al though in actuality the rate to be determned is a

13



di scount rate rather than a true interest rate, courts and
litigants usually speak in ternms of interest rate because the
easiest way to determne present value for purposes of
8 1225(a)(5)(B)(ii) [and 8§ 1325(a)(5)(B)(ii)] is to ascertain
the allowed anmount of the secured claim and then apply to that
anobunt an appropriate interest rate to ensure that the present
val ue of paynents to the secured creditor will at |east equal
the allowed anmount of the secured claim See 2 KeetH M LunDiN,
CHapTER 13 BankruPTCY 8 5.50 (2d ed. 1994).

The first step in determ ning whether the debtors’ proposal
with respect to Associates neets the crandown requirenents of
8§ 1225(a)(5)(B) is to establish the anmount of Associates’
al | owed secured claimas of the effective date of the plan. See

In re Young, 199 B.R at 648; 8 ColLler Onv Banruptcy § 1225. 03[ 2]
(15th ed. rev. 1997). This amount is determ ned by reference to
8§ 506 of the Bankruptcy Code. ld. Wth respect to oversecured
clainms, 8 506(b) provides that the anpbunt of a secured claim
includes “interest on such claim and any reasonable fees,
costs, or charges provided for under the agreenent under which

such cl ai m arose. "*?

1211 U.S.C. 8 506(b) provides in its entirety that “[t]o the
extent that an allowed secured claimis secured by property the
val ue of which, after any recovery under subsection (c) of this

(continued. . .)
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The majority of courts hold that the interest allowed to an
oversecured creditor under 8 506(b) is the contract rate. See
In re Foertsch, 167 B.R 555, 561 (Bankr. D.N.D. 1994), and
authorities cited therein. This contract interest, however,
accrues only until the effective date of the plan. See Rake v.
Wade, 508 U.S. 464, 468, 113 S. C. 2187, 2190 (1993)(“[ Secti on]
506(b) applies only from the date of filing through the
confirmation date.”); In re DeMaggio, 175 B.R 144, 147 (Bankr
D.N.H 1994)(“It needs to be enphasized that the 8 506(b) issue
deals only with the question of accrual of postpetition interest
fromthe date of the chapter 13 filing to the effective date of
a confirmed plan.”); In re WIlnmsneyer, 171 B.R 61, 63 (Bankr.
E.D. M. 1994)(contract rate accrues to the effective date, at
which tinme the interest is added to the prepetition claim and
the creditor thereafter receives the present value of that
amount); In re Foertsch, 167 B.R at 561 (“In determning the
“ampunt’ of postpetition interest under 8§ 506(b) only, this
court follows the view of the mgjority courts which hold that

such interest should be conputed at the ‘contract rate’ under

2(,..continued)
section, is greater than the anmount of such claim there shall
be allowed to the holder of such claim interest on such claim
and any reasonable fees, costs, or charges provided for under
t he agreenent under which such claimarose.”

15



which the claim arose up to the point where the aggregate claim
equals the value of the security. [Ctations omtted.]
Thereafter, the market rate of interest is generally the
benchmark by which postpetition interest becones payable under
a plan of reorganization.”).

Once the allowed anmount of the secured claim as of the
effective date of the plan has been established by reference to
8 506(b), § 1225(a)(5)(B)(ii) requires that an appropriate
interest rate be applied to that anobunt to ensure that the
install ments paid to the creditor over the life of the plan are
not less than the present value of the allowed secured claim
The reason for paying interest under 8 1225(a)(5)(B)(ii) is to
guarantee that the creditor receives the present value of its
secured claim not because of any underlying contractua
obligation. See In re DeMaggio, 175 B.R at 150. As expl ai ned

by the DeMaggi o court:

Al t hough 8§ 506(b) and § 1335(a)(5)(B)(ii) both mandate
a calculation of i nterest, there are different
objectives wunderlying the actual selection of the
interest rate under each section. As a result, the
interest rate that will return the present val ue under
the plan under 8§ 1325(a)(5)(B)(ii) is not necessarily
the sane interest rate used to determne the allowed
amount of the claim under § 506(hb). Wiile 8§ 506(b)
determ nes the exact anmount of the claim as of the
“effective date of the plan,” 8§ 1325(a)(5)(B)(ii)
requires the paynents made under the plan return the
present value of that anmpunt to the creditor. The two
sections conpl enent each other and together ensure the

16



full paynment of the value of the secured creditor’s
claim

Id. at 150 (citations omtted). See also In re Foertsch, 167
B.R at 561; Lenz v. Fed. Land Bank of St. Louis (In re Lenz),
74 B.R 413, 416 (Bankr. C.D. IIl. 1987).

In both Menphis Bank & Trust and Arnold, the Sixth Crcuit
Court of Appeals nade clear that the appropriate interest rate
to ensure paynent of the present value of the creditor’s secured
claim is current nmarket rate, not contract rate. See In re
Arnold, 878 F.2d at 929-930; Menphis Bank & Trust, 692 F.2d at
429. See also 8 CalLier oN Bankruptey § 1325.06[ 3] [b][iii][B] (15th
ed. rev. 1997)(noting that during the |egislative process
| eading to the Bankruptcy Amendnents and Federal Judgeship Act
of 1984, Congress specifically considered and rejected an
amendnent requiring paynent of a contract rate of interest under
8§ 1325(a)(5)(B)(ii)). The fact that Arnold involved an
undersecured creditor rather than an oversecured creditor does

not change this analysis.®® In both cases the creditor is being

BBRegrettably, the court in Arnold did state that when a
cranmdown occurs under § 1225(a)(5)(B) and a creditor is forced
to wite down a portion of its note, it is entitled to receive
its current market rate on the “new loan,” inplying that only
when both of these circunstances are present is the creditor to
be paid the market rate. See Arnold, 878 F.2d at 930. However,
such a limted construction is not supported by the Code or the
analysis of this issue found in both Menphis Bank & Trust and

(continued. . .)

17



forced in effect to nake a new loan to the debtor at the time of
confirmation. The only difference is the amount of the new
| oan: for an undersecured creditor this amount is the value of
its collateral, for an oversecured creditor the new loan is the
amount of the creditor’s allowed claim as of the effective date
of the plan. Nothing in In re Colegrove changes this result.
As noted in Arnold, the court in Col egrove held that the paynent
of interest on an nortgage arrearage was required or “the
creditor would be deprived of the full present value of the
anount it was owed.” See Arnold, 878 F.2d at 929 (citing In re
Col egrove, 771 F.2d at 122). Paying Associates a current market
rate of interest rather than contract interest on its allowed

secured claim does not deprive it “of the present value of the
anmpunt it [is] owed,” but, as Arnold nmade clear, ensures that it
will be paid the full present value of its secured claim over
the life of the plan. Associ ates having conceded that the 9%

rate proposed by the debtors is the current market rate,

Associ ates’ objection to the interest rate that it wll be paid

13(...continued)
Arnol d. In the absence of any other authority for the
proposition that an oversecured creditor is entitled to contract
interest throughout the |ife of the plan, the court does not
find this statenent in Arnold to be determ native.

18



under the plan will be overrul ed. **

Associates also continues to object to the debtors’
eligibility for chapter 12 relief even though the court
previously ruled against Associates on this issue in denying
Associates’ notion to dismss. Associ ates contends that the
term “famly farnmer” as defined in 11 U S . C. § 101(18) does not
i ncl ude emancipated children of a debtor and that the debtors
are not “famly farnmers with regular annual incone” because in
order for their plan to succeed they nust rely on the |abor and
assets of third parties (the debtors’ sons). Associates is
referring to the fact that the debtors’ two adult sons |ive on
and work the farm that the debtors’ son Robert owns nineteen of
the dairy cattle on which the debtors will depend for their mlKk
production, and that the debtors will be growing five out of
their planned twenty acres of tobacco on real property leased to
Robert rather than the debtors.

Both the debtors and their sons testified that all of their

“The debtors’ proposed plan is defective since it provides
only for paynent of Associates’ claim as of the date of filing
rather than its allowed secured claim as of the effective date
of the plan. Because the allowed anobunt of an oversecured claim
includes interest, fees, costs, and charges arising between the
petition date and the effective date of the plan, a plan shoul d
provide that all such anmounts are capitalized and added to the
princi pal anount and thereafter paid in the sane manner as the
prepetition portion of the claim 8 ColLlErR oN BanrupTeY
1225.03[ 2] (15th ed. rev. 1997).
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efforts and assets go into the debtors’ farm operations in order
to neet farm expenses and that this will continue throughout the
chapter 12 plan. The sons work on the farm full-time wthout
regular earnings in return for their room and board and
occasi onal spending noney. Both testified that they are willing
to do this in order to keep the farmand in expectation that the
farmw || some day belong to them
11 U.S.C. 8 109(f) provides that “[o]lnly a famly farner
with regular annual inconme nay be a debtor under Chapter 12
7 11 U.S.C 8§ 101(19) defines “famly farmer with regul ar
annual income” as a “famly farmer whose annual income is
sufficiently stable and regular to enable such famly farmer to
make paynents under a plan under chapter 12 ....~ Included in
the definition of “famly farnmer” under 11 U S. C. 8§ 101(18) is
an “individual or individual and spouse engaged in a farmng

operation ...."?™ Associates points to this definition in

1511 U.S.C. 101(18) in its entirety provides that “famly
farmer” nmeans—

(A) individual or individual and spouse engaged in a

farm ng operation whose aggregate debts do not exceed

$1,500,000 and not Iless than 80 percent of whose

aggregate noncontingent, |iquidated debts (excluding

a debt for the principal residence of such individual

or such individual and spouse unless such debt arises

out of a farmng operation), on the date the case is

filed, arise out of a farmng operation owned or

operated by such individual or such individual and

spouse, and such individual or such individual and
(continued. . .)
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support of its argunment that emancipated children cannot be
debtors because 8§ 101(18) is |imted to an individual and his or
her spouse. The sons, however, have not filed for chapter 12
relief, only M. and Ms. Howard. Nor is it necessary for the
sons to be debtors in order for their assets and |abor to be
utilized by the debtors under their plan. Section 101(18) does
not require debtors to only use assets belonging to them
instead the debtors only have to be “engaged in a farmng

operation” as long as the other requirenments for a famly farner

15(C...continued)

spouse receive from such farmng operation nore than
50 percent of such individual’s or such individual and
spouse’s gross incone for the taxable year preceding
the taxable year in which the case concerning such
i ndi vidual or such individual and spouse was filed; or
(B) corporation or partnership in which nore than 50
percent of the outstanding stock or equity is held by
one famly, or by one famly and the relatives of the
menbers of such famly, and such famly or such
rel ati ves conduct the farm ng operation, and

(i) nore than 80 percent of the value of its assets
consi sts of assets related to the farm ng operation;
(ii) its aggregate debts do not exceed $1,500,000 and
not | ess t han 80 per cent of its aggregat e
nonconti ngent, |iquidated debts (excluding a debt for
one dwelling which is owned by such corporation or
partnership and which a shareholder or partner
mai ntains as a principal residence, unless such debt
arises out of a farmng operation), on the date the
case is filed, arise out of the farm ng operation
owned or operated by such corporation or such
partnership; and

(ii1) if such corporation issues stock, such stock is
not publicly traded.

21



are mnet. “Farm ng operation” includes “farmng, tillage of the
soil, dairy farmng, ranching, production or raising of crops,

poultry, or livestock, and production of poultry or livestock in
an unmanufactured state.” 11 U.S.C. 8§ 101(21). Undoubtedly, the
debtors in the instant case who dairy farm have beef cattle,

and rai se tobacco are engaged in farm ng operations, even though
they have no ownership interest in sonme of the dairy cattle and
a section of the land on which they wll grow tobacco. See In
re Voelker, 123 B.R 749 (Bankr. E.D. Mch. 1990)(chapter 12
debtor operated farm even though he had only mnor ownership
i nterest, where debtor and owner, his son, jointly managed all

phases of farm operation and debtor actually perfornmed his fair
share of physical Jlabor in inplenenting those nmanagenent
deci si ons). See also In re Land, 82 B.R 572 (Bankr. D. Colo

1988), aff'd, 96 B.R 310 (D. Colo. 1988) (debtor’s filing of
chapter 12 to forestall foreclosure in order to reorganize farm
so it could be passed on to his son did not constitute bad-faith
notive so as to preclude confirmation of chapter 12 plan); In
re Easton, 79 B.R 836 (Bankr. N.D. lowa 1987), aff’'d, 104 B.R

111 (N.D. lowa 1988), vacated, 883 F.2d 630 (8th Gr. 1989), on
remand, 118 B.R 676 (Bankr. N.D. lowa 1990) (elderly chapter 12
debtors engaged in the process of transferring their farm from
one generation to the next are “famly farnmers” even though they
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have substantially retired from active farmng where they
continue to reside upon the farmitself, conduct limted farm ng
operations, and cash rent part of their farm real estate to a
famly nmenber).

Contrary to Associates’ assertion that M. and Ms. Howard
are not “famly farners” eligible for chapter 12 relief, the
debtors are the classic famly farnmers for which chapter 12
relief was designed. See In re Wlch, 74 B.R 401, 405 (Bankr
S.D. Chio 1987)(To hold that couple who had engaged in dairy and
grain farmng, operated their farm ng operation on their jointly
owned land for nearly fifteen years, and suffered the severe
financial distress comon to nmany farnmers was anything other
than a “famly farmer” because debtors “farned out” sone of the
m | king and nuch of the grain production “would be a travesty
upon and a tranpling of the intention of Congress as defined by
the legislative history of the <chapter 12 |legislation.”).
Accordingly, Associates’ objection in this regard wll also be

overrul ed.

[l
Before addressing the feasibility objection raised by both
Associates and the Trustee, the court wll consider the

objections raised by Consuner. As set forth previously,
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Consumer chal l enges the fairness of the paynent proposal offered

by the debtors with respect to its claim Consuner notes that

until the debtors’ <crops are harvested in late fall, the
debtors’ farm incone wll be derived solely from the use of
Consuner’s collateral. Based on the debtors’ projections for

1997, the debtors wll receive $29,000.00 from mlk sales and
$8, 250.00 from the sale of calves and steers this year, yet wll
pay Consumer only $900.00 during 1997 ($150.00 per nonth from
June through Decenber). Consuner asserts that it wll be
bearing the burden and risk of the debtors’ reorganization while
the debtors’ paynents to it in 1997 and 1998 will not even cover
accruing interest.

Consuner al so questions the adequacy of its lien protection,
observing that there is nothing in the plan prohibiting the
debtors from selling the cattle on which Consuner has a lien.
At the confirmation hearing, M. Howard testified that he was
entitled to sell any cattle not originally included in
Consuner’s collateral and that during the pendency of this case
he had sold a bull notwi thstanding the court’s order of January
28, 1997, enjoining the sale of any cattle wthout Consuner’s
consent or court authorization.

In response, the debtors assert that Consumer has failed to

come forward with any proof as to why the nonthly paynents are
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not satisfactory or which wuld indicate that Consuner’s
collateral is declining in value in excess of the proposed plan
paynents. The debtors contend that in the absence of such proof
and of any indication as to what anmunt would constitute an
adequate and fair paynent, Consuner’s objection cannot be
sust ai ned because the requirements of § 1225(a)(5)(B) have been
net : Consuner’s claim is being paid in full, wth an
appropriate rate of interest. Furthernore, the debtors maintain
that rather than falling in value, Consuner’s collateral is
increasing in value due to the birth of additional cattle. At
the confirmation hearing, M. Howard testified that his beef
cattle herd had increased since the hearing before this court in
February 1997.

As counsel for Consumer conceded in closing argunent, the
chapter 12 confirmation requirenents do not include a “fairness”
conponent per se. Nevert hel ess, a few courts have inposed such
a requirenent in determ ning whether a chapter 12 plan should be
confirnmed. See Farners Hone Admin. v. Fisher (In re Fisher),
930 F.2d 1361, 1362 (8th Cir. 1991)(“Congress enacted 11 U S.C
§ 1225(a)(5)(B) to insure that creditors ... ‘receive a fair
repaynent.’”); Matter of Rose, 135 B.R 603, 604 n.3 (Bankr.
N.D. Ind. 1991)(“[T]he court finds that [creditor’s] argunent

that the debtors’ plan unfairly treats his secured claim ...
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[is] appropriate in the context of this chapter 12 case.”); In
re Koch, 131 B.R 128, 130-131 (Bankr. N.D. lowa 1991)(court
consi dered whether Ilength of repaynent under the plan insured
the creditor a “fair repaynent”); Matter of Pianowski, 92 B. R
225, 234 (Bankr. WD. Mch. 1988)(creditor’s right to receive
“fair repaynent of its indebtedness” a factor in determning
whet her a chapter 12 debtor could neke direct paynents to
creditor).

In nost instances, these courts derived the fairness
requirement from the legislative history to chapter 12 which
explains that chapter 12 “offers farm famlies the inportant
protection from creditors that bankruptcy provides while at the
sanme tinme preventing abuse of the system and insuring that farm
| enders receive a fair repaynent.” See, e.g., In re Fisher, 930
F.2d at 1362 (quoting H R Rer. No. 958, 99th Cong. 2d Sess., 48-
49 (1986), reprinted in 1986 U S. C. C A N 5249-5250.) In this
court’s view, this pronouncenent is nore a reflection of
Congress’ belief that the chapter 12 statutory schenme enacted by
it wll result in fair repaynent rather than a directive that
the courts undertake a subjective fairness analysis. For the
nost part, the sole duty of this court is to consider whether
the specific, pertinent Code requirenents for confirmation have

been net; if so, presumably the plan is “fair” in Congress’
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estimati on.

That being said, this court does not find that the debtor’s
proposed repaynent to Consuner neets the requirenments for
confirmation found in 8§ 1225(a)(5). Because Consuner has not
accepted the plan and the debtors do not propose to surrender
Consuner’s collateral, the plan nust provide for retention of
Consuner’s lien and paynment of the present value of Consuner’s
al | owed secured claimas of the effective date of the plan. See
Rash, 1997 W. 321231 at *2. The treatise ColLlerR ON BankrUPTCY not es
that the lien retention conponent is easily satisfied if the
property securing the claim is land or equipnent, but that a
nore difficult problemis presented when the claimis secured by
| i vest ock. 8 CaLier On Bankruptcy § 1225.03[4][a] (15th ed. rev.
1997) . If taken literally, the lien retention |anguage of
8§ 1225(a)(5)(B)(i) would preclude a debtor from selling
livestock, wusing the proceeds in his farmng operations, and
providing the creditor with substitute collateral. However the
few courts having occasion to consider this issue in the context
of livestock collateral have concluded that this |anguage “can
be interpreted to nean that the livestock |ender nust retain its
lien on the herd rather than on the particular animls that
conprise the herd.” See Abbott Bank-Thedford v. Hanna (In re

Hanna), 912 F.2d 945, 949 (8th Cr. 1990). “The fact that the
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particular aninmals conprising the herd change over time will not
matter so long as the creditor retains its lien on the herd and
the value of the <creditor’s <claim can be appropriately
protected.” Id. at 950. See also 8 CalLlER ON BankrupTCeY
1225.03[4][a] n.11 (15th ed. rev. 1997) and cases cited therein.

In the present case, the debtors’ proposed plan does recite

that Consuner’s claim is secured with a lien on cattle and
certain specified equipnent. The plan also provides that “all
creditors having valid liens on assets owned by the debtors

shall retain their liens until the paynents contenplated by the
Plan are conpleted.” There are no provisions, however, to
insure that Consuner’s lien value wll be adequately protected
over the life of the plan.

The debtors’ assertion that no safeguards are necessary
since Consuner has failed to cone forward with any evi dence that
woul d indicate lack of adequate protection is appropriate wth
respect to the equi pnent on which Consunmer has a lien. Although
a debtor has the ultimte burden of persuasion with respect to
each of the elenents for confirmation of a chapter 12 plan, the
objecting party bears the initial burden of going forward wth
evi dence in support of the objection. See In re Luchenbill, 112
B.R 204, 208 (Bankr. E.D. Mch. 1990). O her than testinony

that the equipnent will be used extensively during the sunmer
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nonths and that repairs will be greater than previously, there
was no quantitative evidence as to the rate at which the
equi pnent woul d depreciate during the life of the plan. Absent
this information, this court is unable to conclude that the
paynents proposed by the debtors are insufficient to provide
Consuner adequate protection with respect to the equi pnent.

Wth respect to the cattle in which Consuner has a lien,
however, substantial evidence was presented which significantly
calls into question the sufficiency of the protection afforded
Consuner’s interest in the cattle. Notwi t hst anding M. Howard’s
testinony that the lien value of the cattle is adequately
protected because of new births, Consuner’s interest is at risk.
In 1995, the debtors lost 30 head of cattle due to weather
exposure after their barn was destroyed by a wind storm Thi s

barn has not been repaired or replaced so the danger of future

additional loss is a real possibility. Furthernore, M.
Howard's sale of a bull in disregard of this court’s injunction
on any such sales raises substantial concerns. Fi nal |y,

al t hough not quantifiable, the nature of livestock is inherently
risky.

Unli ke equipnent which is not typically sold by the
debtor and depreciates only gradually, livestock wll
be bought and sold during the period of the plan and
IS subject to drastic and sudden changes in val ue.
Changes in value can arise in three ways:. increases or
decreases in the animals conprising the herd, changes
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in the market price of the livestock, and the risk of

| oss from disease or inadequate care. |In considering

the appropriate paynent schedule for a claim secured

by |ivestock, all of these potential changes in the

value of the herd nust be addressed. In order to

protect the creditor’'s interest in the herd and to
make sure that the creditor is receiving the present
value of its claim the plan nust contain the sane
types of safeguards customarily contained in |ivestock

| oans.

8 CoLIER ON BankrupTey 9§ 1225.03[4][b][1ii] (15th ed. rev. 1997).
Because there are no such safeguards in the debtors’ plan, the
court concludes that Consunmer’s interest in the debtors’ cattle
is not adequately protected. As a result, the lien retention
requi renment of § 1225(a)(5)(B)(i) has not been net. See In re
Hanna, 912 F.2d at 951.

Fortunately, the courts which have considered the issue of
lien retention in livestock have fornul ated sone guidelines for
the protection of a creditor’s lien during the course of a
reor gani zati on. See 8 CoLlER oN Bankruptcy  1225.03[4][b][iii]
(15th ed. rev. 1997) and cases cited therein. First, the plan
should set forth a mninum level at which the herd wll be
mai nt ai ned. This level should be sufficient to ensure that in
the event the debtor defaults on plan paynents, the creditor
will receive the balance of its claim or the value of the

collateral as of the effective date of the plan, whichever is

less. See In re Hanna, 912 F.2d at 951.
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The holder of a secured claimis entitled to maintain
the economic status quo before and after confirmation
of the plan to the extent of the value of its
coll ateral . The value of collateral is at once the
source and |imt of the secured creditors’ right to
adequate protection. The interest in collateral to be
protected is the creditors’ right to realize on the
value of its collateral in the event of default.

Matter of Underwood, 87 B.R 594, 598 (Bankr. D. Neb. 1988).

Second, the <creditor should receive frequent and detailed
reports of inventory and values and have the right to inspect
the herd. In re Hanna, 912 F.2d at 951. Third, the plan should
specify the terns under which cattle can be sold and if
appropriate, prior notice to the creditor of certain types of
sales. Id.

O course in order to maintain the value of the cattle
t hroughout the reorganization, it is necessary to know their
value. There was no testinony at the confirmation hearing as to
the value of the cattle at that tine. The debtors’ proposed
plan values all of Consuner’s collateral, including the
equi prent, at $37,600. 00, but does not break down this valuation
bet ween equi pnent and cattle. O her than the debtors’
schedul es, the only evidence before the court as to the val ue of
the cattle was a list of current livestock attached as Exhibit
B to the parties’ joint pretrial statenment filed My 5, 1997.

This list sets forth the nunber and type of cattle, along with
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their weights and market values which totaled $31,900.00.
Accordingly, the court finds this amount to be the value of the
cattle as of the effective date of the plan and, thus, the value
of cattle to be mintained and protected so that the lien
retention requirement of 8 1225(a)(5)(B)(i) is net.

The court next turns to the fact that initial paynents to
Consuner will not even cover accruing interest, thus negatively
anortizing Consuner’s debt for the first year and a half of the
pl an. ¢ The  vast majority  of courts considering the
appropri ateness of negative anortization have done so in the
chapter 11 context, analyzing whether this type of repaynent net
the “fair and equitable” requirenment for confirmation of a
crandown plan under 11 U.S.C. § 1129(b)(2).' See Geat Western

Bank v. Sierra Wods Goup, 953 F.2d 1174, 1177 (9th Gr. 1992)

and the cases cited therein.

% Negative anortization neans that the principal anount of
the debt increases over tinme because interest is not paid at the
sanme rate it accrues, and the unpaid portion is added to the
principal.” In re Apple Tree Partners, L.P., 131 B.R 380, 395
(Bankr. WD. Tenn. 1991).

"Section 1129(b)(2) defines “fair and equitable” in relation
to the treatnment of clains in a chapter 11 plan. Secti on
1129(b)(2) (A) (i) provides that a plan is fair and equitable wth
respect to a class of secured clainms if, inter alia, each hol der
of a secured claimretains its lien and receives deferred cash
paynents with a present value as of the effective date of the
plan of not less than its allowed secured claim In re 8315
Fourth Ave. Corp., 172 B.R 725, 733 n.5 (Bankr. E.D.N.Y. 1994).
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Only four reported decisions discuss negative anortization
in a chapter 12 plan, with the court in each case considering
whet her repaynment of this type of debt neets the chapter 12
confirmation requirenent of 8§ 1225(a)(5)(b)(ii) that the
creditor be paid the present value of its allowed secured claim

See In re Gough, 190 B.R 455 (Bankr. MD. Fla. 1995); In re
Hof f mann, 168 B.R 608 (Bankr. N.D. Chio 1994); In re Fower, 83
BR 39 (Bankr. D. Mnt. 1987), appeal decided, 903 F.2d 694
(9th Gr. 1990); In re Big Hook Land & Cattle Co., 81 B.R 1001
(Bankr. D. Mont. 1988). Wth little discussion, the Hoffmann
court held, ipso facto, that because the repaynent proposal

resulted in a negative anortization of the creditor’s | oan,
8§ 1225(a)(5)(B)(ii) was not satisfied. In re Hoffmnn, 168 B.R
at 613. In the other three cases, the two courts (both Fow er
and Big Hook were witten by the sane judge) concluded that
notw t hst andi ng the negative anortization for the first years of
the plan (one year in Gough, three and four years in Fow er and
Big Hook respectively), the present value requirenent of
8 1225(a)(5)(B)(ii) was net because the Iloan principal and
deferred interest would be paid in full over the remaining life

of the plan at an appropriate rate of interest. See In re

Gough, 190 B.R at 458; In re Fower, 83 B.R at 43; In re Big
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Hook Land & Cattle Co., 81 B.R at 1006. |In none of these cases
did the courts discuss or otherwi se address the suitability of
negati ve anortization in a chapter 12 plan of reorgani zation.
Because of the substantial simlarity between the crandown
provisions of 88 1129(b)(2)(A) (i) and 1225(a)(5)(B), this court
finds the anal yses of negative anortization in chapter 11 cases
to be relevant and helpful in the context of chapter 12 cases.
Wth one exception, all of the courts considering a negative
anortization proposal in a chapter 11 plan have refused to adopt
a per se rule against such treatnent, preferring to consider the
i ssue on a case-by-case basis. See Geat Wstern Bank, 953 F.2d
at 1177, and the cases cited therein. Few courts, however, have

actual ly approved such proposals.® See Neil Batson, Real Estate

8ln the cases where negative anortization plans were
approved, there was a substantial equity cushion or other
safeguards to protect the secured creditor during the deferral
period or the original loan contained a negative anortization
feature. See In re Beare Co., 177 B.R 886 (Bankr. WD. Tenn.
1994) (proposed plan terns simlar to terns | ender bargained for

when loan was originally made); In re Consolidated Properties
Ltd. Partnership, 170 B.R 93 (Bankr. D. M. 1994)(val ue of
creditor’s interest not unduly jeopardized); In re Bouy, Hal

and Howard and Assoc., 141 B.R 784  (Bankr. S. D. Ga

1992) (anpbunt and Ilength of deferral reasonable, value of
coll ateral was increasing proportionally with increase in debt,
collateral was real property which was expected to appreciate,
no undue shift of risk to creditor); 641 Assoc., Ltd. v. Balcor
Real Estate Finance, Inc. (In re 641 Assoc., Ltd.), 140 B.R 619
(Bankr. E.D. Pa. 1992)(short deferral period, 10% equity
cushion, collateral was real property expected to appreciate in

(continued. . .)
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Problens in the Bankruptcy Court-Selected Issues in Single Asset
Real Estate Cases, 753 PLI/COW 401, 420 (1996). The Ninth

Circuit has noted that this reluctance is not surprising because
“plans of that type tend to be fraught wth pitfalls that
unfairly endanger creditors.” Great Western Bank, 953 F.2d at
1177.

Many courts have found the following list of factors to be
rel evant in considering a negative anortization plan:

1. Does the plan offer a market rate of interest and present

val ue of the deferred paynents?

2. |Is the anmount and length of the proposed deferra

reasonabl e?

3. Is the ratio of debt to value satisfactory throughout the

pl an?

4. Are the debtor’s financial projections reasonable and

sufficiently proven, or is the plan feasible?

5. What is the nature of the collateral, and is the val ue

of the collateral appreciating, depreciating, or stable?

18(,..continued)
val ue, risks borne by creditor no greater than those borne by
any other major creditor); In re Club Associates, 107 B.R 385
(Bankr. N.D. Ga. 1989), appeal decided, 956 F.2d 1065 (11th Gr.
1992)(original note provided for negative anortization and
coll ateral was expected to increase in value).
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6. Are the risks unduly shifted to the creditor?

7. Are the risks borne by one secured creditor or class of
secured creditors?

8. Does the plan preclude the secured «creditor’s
forecl osure?

9. Did the woriginal loan ternms provide for negative
anortization? and

10. Are there adequate safeguards to protect the secured

creditor against plan failure?

Applying these factors to the present case leads to the
overwhel m ng concl usion that negative anortization should not be
permtted. Al though the deferral period is relatively small,
the risk of loss is shifted entirely to Consunmer: Consumer’s
collateral wll be used extensively to generate the debtors’
income until the annual crops are harvested and there is no
equity cushion to protect from the |oss occasioned by such use

or to secure the capitalized deferred interest. See In re
Consolidated Properties Ltd. Partnership, 170 B.R 93, 99

(Bankr. D. M. 1994)(“Only where it is clear that a negative
anortization plan does not unduly shift the risk of loss to the
creditor, should the Court [approve the plan].”). As discussed

earlier, the nature of Consuner’s collateral is inherently risky
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and unstable and there are no safeguards to guarantee that
Consuner will receive the present value of its collateral in the
event of a plan default. See In re Menphis Partners, L.P., 99
B.R 385, 388 (Bankr. MD. Tenn. 1989)(“The problem [wth
negative anortization] is that in the early years of such
financing the creditor is at risk of not receiving the present
value should the plan end prematurely.”). Because of these
factors, this court is unable to conclude that the negative
anortization repaynment proposal of the debtors neets the present
val ue requirenment of 8§ 1225(a)(5)(B)(ii). Consuner’s objections

to confirmation will be sustai ned.

I V.

Lastly, the court turns to the overriding issue in this
case: whether the debtors will be able to make the paynents
called for under the plan, the feasibility requirenent of 11
US C 8§ 1225(a)(6).* Both the Trustee and Associ ates contend
that the debtors’ plan is not feasible, asserting that the

debtors have never done the volune of work on which the plan

1911 U. S.C. § 1225(a)(6) provides:
(a) Except as provided in subsection (b), the
court shall confirma plan if—

kéj the debtor will be able to nake all paynents
under the plan and to conply with the plan.
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depends. They note that the debtors’ annual gross farm incone
did not exceed $80,000.00 for any of the |ast several years;
that since 1989 the debtors have sustained operating |osses for
every year but two; that the debtors’ farm income in 1996 was
only $5,000.00; that the debtors have not harvested a tobacco
crop in the last two or three years; that the debt on the farm
has increased from $35,000.00 in 1989 to over $120,000.00
presently; that despite the fact the debtors have not serviced
their debts for the last year due to their two chapter 12
filings, they have accunmulated no savings; that the debtors’
| ease of additional land on which their plan is dependent is
verbal, not witten; that the plan is dependent on the |abor of
debtors’ two sons; and that M. Howard is 62 years of age.
Feasibility is fundanentally a factual question since it
necessarily depends upon a determnation of the reasonable
probability of paynent. In re Foertsch, 167 B.R at 566. As
wWith respect to the feasibility confirmation requirenment of both
chapter 11 and 13 plans, the chapter 12 feasibility standard
requires a court to scrutinize a debtor’s proposed plan paynents
in light of projected income and expenses in order to determ ne
whether it is likely the debtor wll be able to neke the

paynents required by the plan. 1d. at 565; 8 CoLlER ON BANKRUPTCY

1 1225.02[5] (15th ed. rev. 1997). It is not necessary for
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debtors to “guarantee the ultimte success of their plan, but
only to provide a reasonable assurance that the plan can be
ef fectuated.” In re Gough, 190 B.R at 458 (quoting In re
But |l er, 101 B.R 566, 567 (Bankr. E. D. Ark. 1989)).
“Feasibility is never certain, particularly in farm situations.
It is an elenent of confirmation that is difficult to prove,
equally difficult to decide.” Matter of Bluridg Farns, Inc., 93
B.R 648, 656 (Bankr. S.D. lowa 1988)(quoting In re Kl oberdanz,
83 B.R 767, 773 (Bankr. D. Colo. 1988)). “Projecting future
i nconme and expenses can never be an exact science especially in
farm ng where an operation is highly susceptible to vicissitudes
in the weat her and econony.” |In re Foertsch, 167 B.R at 566.

Because the purpose of chapter 12 is to pronote the
reorgani zation attenpts of famly farners, nmany courts give
debtors the benefit of the doubt on the issue of feasibility
provided a reasonable probability of success is established.
See, e.g., In re Gough, 190 B.R at 458; In re Foertsch, 167
B.R at 566; Farners Hone Admn. v. Rape (In re Rape), 104 B.R
741, 748 (WD.N.C. 1989); In re Big Hook Land & Cattle Co., 81
B.R at 1006. Feasi bility, however, nust be based on objective
facts rather than w shful thinking. In re Gough, 190 B.R at
458. The Eighth Crcuit Court of Appeals has observed that the
feasibility standard:
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contenplates the probability of actual performnce of
the provisions of the plan. Sincerity, honesty and
willingness are not sufficient to make the plan
feasible and neither are visionary prom ses. The test
is whether the things which are to be done after
confirmation can be done as a practical matter under
the facts.

Cl arkson v. Cooke Sales & Serv. Co. (In re darkson), 767 F.2d
417, 420 (8th Cir. 1985)(quoting Mtter of Bergman, 585 F.2d
1171, 1179 (2d Gr. 1978)).

Al t hough no cash flow projections conparing the proposed
pl an paynents with the debtors’ projected farm ng operations
were submtted at the confirmation hearing, the court has
extracted from the plan the anmounts which nust be paid in order
for the debtors to execute their plan. As set forth in Appendix
1l to this nmenorandum the debtors’ plan as presently proposed

calls for the foll ow ng paynents:

Year Mont hl y Paynent s Annual Paynments®* Yearly Tota
1997 $ 1,485.61 $ 32, 307.97 $ 33,793.58
1998 $ 3,192.00 $ 25,719. 66 $ 28,911.66
1999 $ 3,743.00 $ 25, 646. 27 $ 29, 389. 27
2000 $ 3,694.00 $ 25,663. 27 $ 29, 357.27
2001 $ 3,645.00 $ 25,729.62 $ 29, 374.62
2002 $ 3,596.00 $ 15, 775. 07 $ 19, 371. 07
2003 $ 3, 000. 00 $ 15, 419. 07 $ 18,419.07
2004 $ 3, 000. 00 $ 15, 062. 07 $ 18,062. 07
2005 $ 3, 000. 00 $ 14,704.07 $ 17,704.07
2006 $ 3, 000. 00 $ 16, 331. 07 $ 19, 331. 07
20A] t hough Annual Paynments under the debtors’ plan will be
made in January of each year, they wll be paid out of the

previous year’s earnings. Accordingly, they are included in the
year they wll be earned.
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2007 $ 3, 000. 00 $ 12,847.07 $ 15, 847. 07
2008- 1016 0. 00 $ 12,847.07 $ 12,847.07

To make these plan paynents, the debtors have projected the
following operations for 1997 and presunably throughout the
pl an:

1997 Farm I ncone & Expense Projections?

| ncone:

M I k $29, 000. 00
Tobacco $87, 400. 00
Li vest ock sal es $ 8, 250.00
Punpki ns $ 6, 000.00
Custom Hay Bai l i ng $ 2, 000.00

2IThe i ncome figures were derived fromExhibit B to the Joint
Pretrial Statenent filed May 5, 1997, which set forth certain
projections that had been submtted to the U S. Trustee in early
Decenber 1996. Because the expense nunbers on this report were
i nconpl ete, the court utilized the expense projections contained
in the Debtors’ Anended Statenment of Farm Operating |ncone And
Expenses filed Decenber 12, 1996. This statenent also had
income projections and estimted annual farm incone of
$124,900. 00, consisting of $87,400.00 from tobacco sales and an
average of $37,500.00 in mlk proceeds. No anobunts were |isted
for livestock sales and other cash crops, although the statenent
indicated that income nay be produced from these sources. The
court utilized the incone figures fromthe report to the Trustee
rather than the statenent of Decenber 12, 1996, since M. Howard
i ndicated at the confirmation hearing that he was proceeding in
accordance with these projections.

The projections do not include household expenses and non-
farmrel ated incone consisting of Ms. Howard’ s earnings and her
nont hl y pension because these anpbunts would appear to net each
ot her out and have no effect on plan performance. The debtors’
anended schedul e of expenses filed Decenber 12, 1996, lists Ms.
Howard’s nmonthly net incone at $1,075.00 and nonthly household
expenses of $994.00 and M. Howard testified that Ms. Howard’s
i ncome alone was sufficient to cover household expenses. Thi s
testinony was confirned by the debtors’ nonthly operating
reports.
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$132, 650. 00

Expenses:
Dairy & Beef Cattle

Rel at ed Expenses $21, 145. 00
Seed, Fertilizer & Line $ 6,500.00
Tobacco Rel at ed

Expenses $22, 760. 00
$ 50, 405.00
Proj ected Annual Net Farm I ncone: $ 82, 245. 00

Clearly, based on a conparison of the projected farm net

income with the proposed plan paynents, the plan wll *“cash
flow,” i.e., mathematically, the plan wll work. Techni ca
feasibility alone, however, is insufficient. The plan nust also

be realistic; the debtors nust be able to do what they are
pr oposi ng. In re Fenske, 96 B.R 244, 248 (Bankr. D.N. D
1988) (“A debtor presenting a Chapter 12 plan bears the burden of
proving that the proposal is both realistic and wll cash
flow").

The historical financial data of a debtor’'s farmng
operations is highly instructive in evaluating “doability.” In
re Foertsch, 167 B.R at 566. A conparison of the debtors’
proj ected annual net farmincone of $82,245.00 with the debtors’
earnings from farmng operations since 1989 reveal that the
debtors are projecting annual net farminconme greater than their
annual gross farm incone for any year during the last eight

years. The highest gross farm incone generated by the debtors
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during this period was $79,787.00 in 1991, and this sum has
dropped al nost every year since then.

Net farmincone of $82,245.00, however, is not necessary for

the cash flow of the plan. I nstead, less than half this anount
is needed annually to carry out the terns of the plan. As
i ndicated above, plan paynents for 1997 total less than

$34, 000. 00, for 1998-2001 plan paynents are |less than $30, 000. 00
annual ly, for 2002-2007 |ess than $20,000.00 a year, and bel ow
$13, 000. 00 annually thereafter. It is correctly noted by
Associates and the Trustee that net profits even in these
reduced ampunts have not been produced by the debtor within the
| ast several years. An exam nation of the debtors’ tax returns
for 1989-1995 indicates that the debtors experienced net
operating | osses fromfarm operations for every year during this
time period except 1991 and 1993. A closer |ook at these tax
returns, however, reveal that the debtors have generated
sufficient cash flow to nake the proposed plan paynents. The
farm operating expenses listed in the tax returns include
depreci ati on which does not affect cash flow, nortgage paynents
which will be paid through the plan, and various rental paynents
which are no longer an obligation of the debtors. | f
depreci ation, nortgage paynents, and rentals are added back to

income as shown in the followwng table, the net farm incone
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whi ch woul d have been available for plan paynents had the debtor

been in chapter 12 during this tinme changes consi derably.

Year G oss Farm Net Farm Depreci ati on, Adj ust ed

I ncone I ncone Mort gage and Cash Fl ow

Rental s

1989 $70, 436. 00 %18, 521. 537 $15, 442. 53 % 3,079. 007
1990 $72,349.54 % 831. 35? $23, 927. 35 $23, 096. 00
1991 $79, 787. 00 $ 6, 056. 00 $26, 220. 00 $32, 276. 00
1992 $76, 940. 00 2% 9, 217.007? $21, 729. 00 $12,512. 00
1993 $54, 223. 00 $ 388. 00 $25, 671. 00 $26, 059. 00
1994 $27, 308. 00 2% 5,414.007? $13, 392. 00 $ 7,978.00
1995 $30, 081. 00 % 691. 00? $15, 535. 00 $14, 844. 00

Rat her than operating |osses, a positive cash flow is produced
for every vyear but 1989, wth available net farmng incone
ranging from a high of $32,276.00 to a low of $7,978.00
excluding 1989. Thus, the debtors have cone within $1,500.00 of
produci ng the cash flow necessary to make the first year’s plan
paynments of $33,793.67 and have exceeded the cash flow necessary
for the 1998 paynents and thereafter. These nunbers indicate to
the court that the debtors’ plan is doable.?

Furthernore, the level of farm ng operations projected under

the plan is not substantially different than the debtors’

2Even if farm incone is 25% less than projected, i.e.,
$99, 487.50 ($132,650 x 75%, and expenses are 25% greater, i.e.,
$63, 006. 25 ($50,405 x 125%, net farm incone of $36,481.25 will
be produced, an anobunt nore than sufficient to neet plan
obl i gati ons.
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farm ng operations in previous years. The debtors propose
annual dairy production of $29,000.00, annual cattle sales of
$8, 250. 00, and raising twenty acres of tobacco. In 1993, the
debtors farned fifteen acres of tobacco, had mlk earnings of
$30, 161. 57, and cattle sales of $11,374.82. The reason that the
debtors were not financially successful in 1993 was the |oss of
the tobacco crop to a wind and hail storm and the insurer’s
refusal to conpensate for the |oss. Simlar prosperous results
frommlk and |ivestock sales were generated in 1989 and 1990. %
In 1990, the debtors earned $47,494.00 fromthe sale of mlk and
$12,130.00 fromcattle sales. In 1989, $31,469.16 was generated
frommlk sales and $21,476.13 fromthe sale of cattle and hogs.
Again, the major difference between these years and the debtors’
projections is the size and success of the debtors’ tobacco
crop. M. Howard testified that he has successfully raised
twenty acres of tobacco before although he admtted that it had
been some tinme since he had done so. Both he and his sons were
confident that if given the opportunity, they can successfully
harvest twenty acres of tobacco again. Clearly the success of

the plan hinges on the debtors’ ability to do so. This chapter

2Only the years of 1989, 1990, and 1993 are given as
exanpl es because only the tax returns for these particular years
break down the farm incone figures and indicate how nmuch is
produced from each type of farmng activity.
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12 proceeding will give the debtors the chance to prove that
t hey can surnount the vagaries of nature and the m shaps of the
| ast few years.

O her concerns were raised regarding the condition and age
of the debtors’ two tractors, both of which are at least ten
years old.>* M Howard testified that both of the tractors are
in good condition, that the |ife expectancy of the tractors was
twenty years or better, and that he had no reason to believe
that the tractors mght not be operable for the next several
years. This testinony was not disputed. In addition, the plan
paynments drop significantly in five years freeing up funds for
the replacenent of any effete equi pnent.

O particular concern to this court is the age of M.

Howar d. At 62 years of age, it is questionable as to how nuch

|l onger he will be able to continue the sonetine sixteen hour
days which he admts wll be necessary to neet the plan
proj ecti ons. While the majority of clainms will be paid under

the plan within the next five years, Consuner has a ten-year

payout and Associates is stretched over twenty years. Although

22At the confirmation hearing, M. Howard testified that the
3600 Ford tractor was a 1979 nodel and that the 4600 Ford
tractor was a 1982 or 1984 nodel. However at the February 18
hearing before this court, M. Howard testified that one tractor
was an ‘87 and the other an ‘86. On the other hand, Consumer’s
UCC-1 lists the 3600 Ford tractor as a 1977 nodel .
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M. Howard s age was touched upon at the confirmation hearing
both by the objecting creditors who questioned his ability to
wor k the necessary hours and by M. Howard who testified that he
was in good health and anticipated being able to neet the |abor
i ntensive demands of farmng, little attention was given as to
how the debtors could maintain the required pace for twenty
years by which time Ms. Howard will be 77 years of age and M.
Howar d, 82. To this court, it is sinply not credible that
farmers the ages of the debtors can continue for twenty years
the level of farmng activity which the debtors concede is
required for this plan to succeed. Cf. In re Hoffmann, 168 B. R
at 610 (one of factors court considered in denying confirmation
of a ten-year plan was debtor’s age of 60).

Al t hough presunably by the end of the plan the debtors wll
be relying solely on the efforts of their two sons who expect to
inherit the farm Associates’ contract is with the debtors, not
their sons. In effect the debtors w il be transferring the
benefits of this chapter 12 plan to their sons wthout
Associ ates’ approval . The treatise CoLlers ON BankrupTCcY has not ed
that one way to overcone this potential inequity is to permt
the plan to provide for a long-term anortization but to inpose
a ball oon paynent at the end of the specified period. 8 ColLlers ON

Bankruptey  § 1225.03[4][b][i] (15th ed. rev. 1997). A bal | oon
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paynment is feasible in the present case due to the substanti al
equity in the farm Wth the ages of the debtors and the other
circunstances of this case, fifteen years would be the outside
perm ssible plan length. Such a period of tinme would enable the
sons to establish a sufficient credit history to obtain a |oan
to pay off the balloon paynent at the end of the plan if that is
their i ntention.? Furt her nore, al though this i's not
determinative, a fifteen-year plan is in line with the payout of
the debtors’ original note with Associates which provided for a
fifteen-year term See 8 CalLler ON Bankruptey § 1225.03[4][b][i1]
(15th ed. rev. 1997)(a relevant consideration in determ nation

of appropriate repaynent period is length of original |oan).

V.

The foregoing is the «court’s findings of fact and
conclusions of |aw under Fed. R Cv. P. 52(a), as incorporated
by Fed. R Bankr. P. 7052. Wth the changes discussed in this
opi nion being nade, the debtors can propose a confirmable plan
An order wll be entered in accordance wth this nmenorandum

opi nion sustaining Consunmer’s objections to confirmation in

M. Howard testified that the debtors’ intention in the
first chapter 12 case was to sell the farm to their sons.
However, the sons did not have a credit history and thus were
unabl e to borrow the funds needed to effectuate the purchase.
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their entirety, overruling all objections of Associates and the
Trustee except with respect to feasibility over the |ong-term of

the plan, and overruling the objection of GT. Bacon for failure

to prosecute. The debtors will be provided fourteen days to
file an anended plan. Creditors and parties in interest wll
have seven days thereafter in which to object. If objections

are filed, the court my rule on the objections wthout a
hearing or may set a hearing if one is requested. If no
objections are filed, the anended plan may be confirmed w thout
further notice or hearing.

FILED: July 15, 1997

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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